
 

 
This briefing note is not intended to be an exhaustive statement of the law and should not be relied on as legal advice to 
be applied to any particular set of circumstances.  Instead, it is intended to act as a brief introductory view of some of the 
legal considerations relevant to the subject in question. 

Page 1 of 11 
February 2017 
Version 3 

 

Maintained Schools and Academies:  Excluding 
Students from School  

 
Introduction 
 
Exclusion from school is the most serious type of 
sanction which can be imposed on a student for 
misbehaviour.  It is becoming increasingly common 
for parents to challenge decisions to exclude and 
they are often legally represented in doing so. 
 
This briefing note aims to set out the key points which 
should be considered by schools and academies 
both before an exclusion is imposed, and during the 
statutory procedure which follows. 
 
The law on exclusions 
 
Exclusion from school is a form of disciplinary 
sanction and must therefore comply with the law on 
disciplinary sanctions in general.  Exclusions do, 
however, have their own statutory framework as set 
out in the School Discipline (Pupil Exclusions and 
Reviews) (England) Regulations 2012 (“the 
Regulations”) and the statutory guidance “Exclusion 
from maintained schools, Academies and pupil 
referral units in England” (“the Guidance”) published 
by the Department for Education (“DfE”).   
 
Headteachers and those investigating incidents 
which may result in an exclusion should be familiar 
with the Regulations and Guidance, as failure to 
follow them could render an exclusion unlawful. 
 
Behaviour Policies 
 
Maintained schools are required to have a Behaviour 
Policy under Section 89 Education and Inspections 
Act 2006.  The policy must be publicised to members 
of staff, students and parents in writing at least once 
every year, and be published on the school’s website. 
 
Academies are required to have a Behaviour Policy 
under Paragraph 9, Part 3 of the Schedule to the 
Education (Independent School Standards) (England) 
Regulations 2014.  While there is no express 

requirement to publish or publicise the policy, it is 
good practice to do so, as students clearly need to be 
aware of the policy’s contents before sanctions are 
imposed in order to comply with the principles of 
administrative law, which are mainly about fairness. 
 
The Behaviour Policy must set out (amongst other 
things) the “school rules” for students and the 
sanctions for breaching them.  It is impossible to 
identify every type of misbehaviour that a student 
may be sanctioned for, and it is potentially lawful for 
schools to sanction students for unidentified 
misbehaviour.  Schools must, however, bear in mind 
the additional requirements for permanent exclusions 
(see below) and ensure that their Behaviour Policy 
makes it clear that sanctions may be imposed for 
other types of misbehaviour not expressly identified.  
 
What is an exclusion from school? 
 
A student is excluded from school where they are 
sent off site and/or prevented from attending school 
as normal.  Exclusions can be for a half, whole or 
several days’ duration, or permanent.  Where a 
student is sent off the school site during a lunch 
break, each break will count as a half day exclusion 
and must be dealt with under the statutory 
framework.  
 
Any decision to send a student off site, for example, 
to cool down or to allow time for an incident to be 
investigated, is an exclusion which falls under the 
statutory framework.  Schools are not permitted to 
informally exclude a student without following the 
statutory procedure – this would be regarded as an 
unlawful exclusion. 
 
Schools are, however, permitted to send a student 
home briefly to rectify a uniform issue or to collect 
something they have forgotten, without this being 
regarded as an exclusion, as long as the student will 
only be away from school for a very short period of 
time before returning.  Any decision to send a student 
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home in these circumstances will be subject to 
normal safeguarding considerations. 
 
Who can be excluded from school? 
 
Any registered student may be excluded from school, 
whether they are of compulsory school age or not.  
The exclusion framework therefore applies to nursery 
children (in nurseries which are part of the school) 
and sixth form students.   
 
Sixth form students may still be excluded even where 
they have reached eighteen years, however the 
statutory procedure differs in that it is the student, not 
the parents, to whom the notification letter must be 
sent and who is involved in the statutory procedure. 
 
This means that sixth form students cannot be 
removed from their school involuntarily unless they 
are formally excluded on disciplinary grounds only.  If 
a school wants to remove a sixth form student on 
academic grounds (for example, preventing them 
from transferring from Year 12 to Year 13), this must 
be carried out in a way which complies with the 
School Admissions Code 2014 and the Education 
(Pupil Registration) (England) Regulations 2006.  Our 
School Support Service team can provide further 
advice in this respect. 
 
Who has the power to exclude? 
 
Unlike with other types of sanctions, only the 
Headteacher has a statutory power to exclude a 
student from school.   
 
Where there is an “Executive Headteacher” and a 
“Head of School”, the Headteacher with the power to 
exclude will be the Headteacher named on Edubase.  
It would not be lawful for both of these people to have 
the power to exclude, and the power cannot be 
delegated to another person. 
 
If the Headteacher’s post is vacant or the 
Headteacher is suffering from an extended period of 
ill health, the formally appointed “Acting Head” will 
have the power to exclude in place of the 
Headteacher.   
 
The term “Acting Head” does not, however, include a 
member of staff who has been left in charge while the 
Headteacher is temporarily off site.  In those 
circumstances, where a decision needs to be made 
before the Headteacher will return to the site, the 
Headteacher must be consulted (by telephone or 
email) and be provided with all relevant information to 
enable him or her to make an informed decision. 
 
Investigating incidents/breaches 
 
Although only the Headteacher has the power to 
exclude, there is nothing to prevent other members of 

staff (usually members of the Senior Leadership 
Team) from investigating incidents and presenting 
their findings to the Headteacher to rely on in making 
their decision.  This can include making a 
recommendation that the student should be 
excluded, however ultimately the decision rests with 
the Headteacher alone. 
 
Those investigating incidents must ensure that they 
do so thoroughly, impartially and fairly.  They should 
speak to all potential witnesses, as well as the 
student at risk of exclusion.  Where an explanation or 
alternative account is put forward, this should be 
investigated to establish whether it is credible.   
 
Witness accounts should be written in the first person 
in the witness’ own words, and they should be asked 
to read, sign and date them.  Wherever possible, 
students should be given the opportunity of being 
accompanied by a member of staff not involved in the 
incident or the investigation when they are spoken to 
during the investigation. 
 
Those investigating should keep a full record of all 
other enquiries made (for example, viewing CCTV 
footage), keeping in mind that such records are 
usually discloseable on request or later on during the 
exclusion procedure.  Records should be accurate 
and those investigating should restrict themselves to 
commenting on factual findings rather than making 
personal comments. 
 
It should be noted that marking a record or document 
“confidential” does not make that document 
confidential in law – whether or not it can be withheld 
from disclosure will depend entirely on its contents 
and context.  Internal emails are also potentially 
discloseable where they are about the incident or 
student.   
 
What is the standard of proof for exclusions? 
 
In schools, factual findings are made “on a balance of 
probabilities” (i.e. the civil standard of proof - more 
likely than not), having considered all of the 
information available.  It is not necessary to establish 
all facts beyond reasonable doubt (i.e. to the criminal 
standard of proof). 
 
Headteachers should treat conflicting witness 
statements with caution, however factual 
inconsistencies between witnesses are to be 
expected as no two witnesses will perceive or recall 
the same incident alike, and this does not necessarily 
mean that any of the witnesses are being 
intentionally dishonest. 
 
Inconsistent witness statements do not prevent 
findings of facts being made on a balance of 
probabilities, and it is potentially lawful to exclude a 
student where several witnesses agree, but one or 
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two do not.  The key requirement is for factual 
findings to be made on a reasonable basis. 
 
Checklist for lawful exclusions 
 
To be lawful, the exclusion must be: 
 

 Imposed on disciplinary grounds only; 
 

 Imposed in response to misbehaviour by the 
student, not to misbehaviour by others (for 
example, the student’s parents); 
 

 A fair, reasonable and proportionate to the 
misbehaviour/breach involved; 
 

 Compliant with the statutory exclusion framework, 
by including all mandatory information within 
letters and by following the statutory procedure; 
 

 Compliant with the Special Educational Needs & 
Disability Code of Practice when excluding a 
student with special educational needs or a 
disability; 
 

 Compliant with the general duties under the 
Equality Act 2010 when excluding a student with a 
protected characteristic (i.e. disability, gender 
reassignment, race, religion or belief, sex and 
sexual orientation); 
 

 Compliant with the specific duty to make 
reasonable adjustments for disabled students 
under the Equality Act 2010 (see below); 
 

 Compliant with the principles of administrative 
law/rules of natural justice (i.e. the decision to 
exclude is not illegal/unlawful, irrational or 
procedurally improper); 
 

 For permanent exclusions, be imposed in 
response to: 
 
o a serious breach, or persistent breaches, of the 

school’s Behaviour Policy; 
 

and; 
 

o where allowing the student to remain in school 
would seriously harm the education or welfare 
of the student or others in the school. 

 
An exclusion is usually imposed after other sanctions, 
escalating in severity, have been imposed, however 
is potentially lawful to exclude a student following one 
incident/breach as long as it is a fair, reasonable and 
proportionate response to that misbehaviour/breach 
and complies with the other points set out above.   
 
Similarly, permanent exclusions often follow a series 

of fixed term exclusions increasing in length, however 
it is potentially lawful for a student to be permanently 
excluded without having previously been excluded for 
a fixed term period.  This would usually happen  
where there has been one extremely serious breach 
of the Behaviour Policy for which permanent 
exclusion really the only option. 
 
Zero tolerance policies 
 
Many schools have “zero tolerance policies” in 
relation to specific types of misbehaviour (for 
example, bringing knives and offensive weapons into 
school) which provide that students will always be 
permanently excluded for that type of misbehaviour.   
 
While it is potentially lawful to have a “zero tolerance 
policy”, it is crucial for schools to remember that 
having a “zero tolerance policy” does not remove the 
need to comply with all of the statutory requirements 
for exclusions, as set out in the checklist above.   
 
This means that it would only be lawful to have a 
“zero tolerance policy” for a particular type of 
misbehaviour if it can be demonstrated that in every 
individual instance of that type of misbehaviour, all of 
the statutory requirements would always be met (in 
particular, the two limbed statutory test for permanent 
exclusions). 
 
The relationship between “zero tolerance policies” 
and the equality duties owed by schools to students 
with protected characteristics (particularly disability) 
is not an easy one to reconcile, as having a “zero 
tolerance policy” does not remove the need to comply 
with these equality duties (in particular, the duty to 
make a reasonable adjustment to a “provision, 
criterion or practice” which a “zero tolerance policy” 
clearly is). 
 
Can a student be excluded for misbehaviour 
occurring outside school? 
 
Sanctions (including an exclusion) may be imposed 
on a student for misbehaviour occurring outside 
school when the student is under the control of a 
member of staff (for example, on a school trip).   
 
However, an exclusion may only be imposed on a 
student for non-criminal misbehaviour occurring 
outside school when they are not under the control of 
a member of staff (but which has been witnessed by 
a member of staff or reported to the school) where it 
is reasonable to do so and the school’s Behaviour 
Policy clearly sets this out.   
 
In those circumstances, the exclusion can only be for: 
 

 Misbehaviour which occurs when the student is 
taking part in a school organised or related 
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activity, or travelling to or from school, or wearing 
the school uniform, or can be identified in some 
other way as a student of the school; or 
 

 Misbehaviour at any time that could have 
repercussions for the orderly running of the 
school, or pose a threat to another student or 
member of the public, or could adversely affect 
the reputation of the school. 

 
The act of imposing the exclusion can only happen 
while the student is on the school site or under the 
lawful control of a member of staff.   
 
A student may also be sanctioned for criminal 
behaviour occurring outside school.  As schools 
make findings to the civil standard of proof, it may 
sometimes be appropriate to sanction a student for 
potentially criminal behaviour where the police have 
decided to take no formal action against the student.   
 
The reasons why the police have decided to take no 
formal action should be taken into account (for 
example, whether the police have exonerated the 
student, or whether they simply decided that it was 
not in the public interest to take formal action), along 
with the punishing effect of being the subject of a 
police investigation.   
 
Schools should always ensure that they have 
sufficient information about the incident to enable a 
fair decision to be made – if this is not the case, and 
sufficient reliable information cannot be obtained, the 
student should not be sanctioned. 
 
Interim fixed term exclusions  
 
The use of interim fixed term exclusions is becoming 
increasingly more common.  While it is potentially 
lawful to impose an interim fixed term exclusion 
pending investigation or consideration of other 
matters, it is expected that in the majority of cases an 
incident will be investigated and a decision made by 
the Headteacher on the day. 
 
Where there has been a complicated and/or 
confusing incident (for example, involving a number 
of students) or there are other complex 
considerations (for example, where the student is 
disabled and the duty to make reasonable 
adjustments must be considered but is complicated), 
it may be appropriate to impose an interim fixed term 
exclusion pending investigation or consideration of 
that duty.   
 
It remains the case that only the Headteacher has the 
power to impose an interim fixed term exclusion, not 
any other member of staff.  An interim exclusion is 
still an exclusion and the Headteacher must be 
satisfied, at the time that it is imposed, that the 

particular student was involved and culpable to such 
a degree that an exclusion of at least the length of 
the interim exclusion is merited, or it will not be fair, 
reasonable and proportionate to impose it. 
 
The length of the interim exclusion should be kept to 
the minimum required for the investigation or 
consideration to take place, and each student must 
be considered individually rather than a blanket 
interim exclusion of the same length being imposed 
on all students who are potentially involved. 
 
An exclusion notification letter containing all of the 
statutory information for an exclusion of that length 
must be sent in the usual way, and should clearly 
state that the exclusion is an interim exclusion 
pending investigation or consideration, and that it 
may be extended or converted to a permanent 
exclusion (or indeed withdrawn or shortened, in rare 
cases) once the investigation or consideration has 
taken place. 
 
As soon as the Headteacher is in a position to make 
the final decision, this should be implemented and 
notified to the parents/student, rather than waiting for 
the interim exclusion period to expire. 
 
Crucially, the date of the exclusion will not change, 
regardless of whether it is reduced, lengthened or 
converted to a permanent exclusion, and the 
statutory time limits for holding a Governors’ 
Statutory Review Meeting and arranging suitable full-
time education will run from the date of the original 
interim exclusion rather than the date that the final 
decision was made.  This is because there is only 
one sanction being imposed for one instance of 
misbehaviour, and the original interim exclusion is 
simply being converted to an exclusion of a different 
length. 
 
Once the final decision has been made, a further 
exclusion notification letter containing all of the 
statutory information relevant to an exclusion of that 
length must be sent to the parents. 
 
The Equality Act 2010 
 
Part 6 Equality Act 2010 sets out provisions which 
are particular to schools.  One of these provisions is 
a prohibition on discriminating against a student by 
excluding them from school because they or 
somebody they are associated with have a relevant 
protected characteristic under the Act.  The relevant 
protected characteristics are: 
 

 Disability; 
 

 Gender reassignment; 
 

 Race; 
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 Religion or belief; 
 

 Sex; 
 

 Sexual orientation. 
 
Schools should always have these protected 
characteristics at the forefront of their mind when 
considering sanctions, and be ready to identify those 
students who have one or more of them.   
 
It is important to note that these provisions do not, 
however, provide that a student with a protected 
characteristic cannot be excluded from school, a 
mistake commonly made by parents. 
 
The duty to make reasonable adjustments for 
students with a disability 
 
Under Section 20 Equality Act 2010, schools are 
under a duty to make “reasonable adjustments” for 
students with a disability. 
 
A “disability” is defined as a physical or mental 
impairment which has a substantial (more than minor 
or trivial) and long-term (lasting or likely to last or 
recur for at least twelve months) adverse effect on 
the student’s ability to carry out normal day-to-day 
activities. 
 
Schools should note that behavioural conditions and 
disorders are capable of being a “disability”, and 
there is no requirement for a formal diagnosis.  If the 
school suspects that a student’s behavioural issues 
may fulfil the definition, they should treat the student 
as disabled immediately for equality law purposes.   
 
Some (but not all) students with special educational 
needs will meet the definition for having a disability, 
depending on the nature of their needs. 
 
In order to comply with the duty, schools must: 
 

 Take steps (where it is reasonable to do so) to 
avoid a substantial disadvantage suffered by a 
disabled student (compared to a non-disabled 
student) as a result of a provision, criterion or 
practice of the school; 

 

 Take steps (where it is reasonable to do so) to 
provide an auxiliary aid to a disabled student who 
is at a substantial disadvantage (compared to a 
non-disabled student) without the auxiliary aid. 

 
There is therefore no absolute duty to make an 
adjustment for a disabled student in every case.  The 
adjustment must only be made where it is necessary 
to avoid substantial disadvantage caused by the 
disability and where it is reasonable to do so. 

 
In many cases, reasonable adjustments should have 
been made for the disabled student before the events 
leading to the exclusion to reduce the risk of 
exclusion, in addition to making a reasonable 
adjustment during the imposition of the exclusion, for 
example by putting in place measures to address, 
manage and improve a behavioural disorder which 
meets the definition of a disability.  Many of these 
measures will be recognised by schools as special 
educational needs measures, rather than “reasonable 
adjustments” for a disability, whereas in fact they 
meet both duties.   
 
Not excluding a disabled student, reducing the length 
of an exclusion imposed on a disabled student, or 
imposing a fixed term exclusion on a disabled student 
where a non-disabled student would have been 
permanently excluded, are all examples of 
“reasonable adjustments” which may be made at the 
time that an exclusion is imposed. 
 
Regulations subordinate to the Equality Act 2010 set 
out certain conditions which are not to be treated as 
an “impairment” for the purpose of determining 
whether a student has a disability.  These include, for 
example, addictions and tendencies to set fires or to 
steal.   
 
Importantly, one of the exceptions is “a tendency to 
physical or sexual abuse of other persons”.  This 
means that, where a student has a tendency to be 
physically violent to others (either by directly 
assaulting them or deliberately throwing something at 
them with the intention of it striking them), this will not 
meet the definition of a disability (even where the 
tendency to violence is part of the wider condition or 
disorder which does amount to a disability) and the 
duty to make reasonable adjustments will not apply.   
 
There must, however, be a tendency rather than a 
series of isolated incidents.  This is an area of 
equality law which is currently being developed by 
the courts, and schools therefore should seek legal 
advice before relying on this exception. 
 
It is important for the Headteacher to keep a record of 
their consideration of the duty to make reasonable 
adjustment, particularly where no adjustment was 
identified, or where an adjustment was identified but 
it was considered unreasonable to make it.  Ideally, 
this should also be confirmed in the exclusion 
notification letter to avoid the risk of challenge on the 
basis that the Headteacher did not comply with the 
duty to make reasonable adjustments. 
 
Who must be notified of the exclusion? 
 
When an exclusion is imposed, the Headteacher 
must notify the student’s parents in writing without 
delay (by the end of the afternoon session).   
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In education law, the term “parent” includes not only 
the natural or adoptive parents (regardless of 
whether they are or ever have been married, with 
whom the student lives, whether they have contact 
with the student, or whether the father has parental 
responsibility for the student) but also non-parents 
who have care of, or parental responsibility for, the 
student.  All persons falling within this definition must 
be sent a notification letter. 
 
The school must also inform the Governing Body and 
local authority without delay wherever a Governors’ 
Statutory Review Meeting must take place, or where 
one will take place if the parents make 
representations (see below).  Where a Governors’ 
Statutory Review Meeting will not take place, the 
Governing Body and local authority must be informed 
of all such exclusions once per term.  The home local 
authority should also be notified if the student lives in 
another area. 
 
Where the student has reached eighteen years, the 
school must notify the student, rather than the 
parents. 
 
What information must be included in the 
notification letter? 
 
The Regulations and Guidance set out in detail what 
information must be included within the exclusion 
notification letter.  Most schools use template letters 
for notifying parents of exclusions, usually from the 
local authority or from their solicitors.  Schools should 
not assume that these template letters fully comply 
with the Regulations and Guidance – each letter sent 
out should be carefully checked for compliance 
before it is sent. 
 
We have not set out all of the statutory information in 
this briefing note, but would make the following key 
points: 
 

 The exclusion notification letter is the 
Headteacher’s opportunity to justify the exclusion, 
and the reasons for the exclusion should therefore 
be set out in some detail (in any event, in 
sufficient detail to enable the parents/student to 
decide whether to challenge the exclusion by 
making representations); 
 

 Where the exclusion is imposed for persistent 
breaches of the Behaviour Policy, it will usually be 
appropriate to refer to and attach a (appropriately 
redacted) copy of the student’s behaviour log in 
order to justify the exclusion; 
 

 The parental duty to ensure that their child is not 
present in a public place during the first five days 
of an exclusion applies only to children of 

compulsory school age.  This paragraph should 
therefore be removed where it does not apply;  
 

 It is very important to confirm the right to make 
representations in every exclusion notification 
letter sent, as failure to do so is likely to be 
regarded as being procedurally unfair.  This 
applies even where there is no right to a 
Governors’ Statutory Review Meeting; 
 

 It is very important to confirm that the Governing 
Body has the power to reinstate a student 
whenever this applies, including where a 
Governors’ Statutory Review Meeting will only be 
triggered if representations are made by the 
parents/student.  Failure to do so is likely to be 
regarded as procedurally unfair; 
 

 The Regulations stipulate that the letter must state 
that the student may be involved in the process of 
making representations, with an explanation as to 
how (the latter of which is left for the school to 
decide).  This is often left out of template letters; 
 

 There is no requirement to invite the 
parents/student to request a copy of the whole of 
a student’s school/educational record.  This is 
frequently included in template letters 
unnecessarily; 
 

 There is no requirement to inform the 
parents/student that they may make a claim for 
disability discrimination (this information must, 
however, be included in a letter notifying the 
outcome of a statutory review where the decision 
to exclude is upheld); 
 

 The letter must contain a link to or a copy of the 
Guidance, a link to or details of Coram Children’s 
Legal Centre and links to or details of any other 
relevant local services or parent partnerships 
deemed appropriate (these are often missing in 
template letters). 
 

Failure to provide all of the statutory information will 
be a relevant factor to be considered when deciding if 
an exclusion was compliant and procedurally fair. 
 
What are the arrangements for the student’s 
education during the exclusion? 
 
For the first five school days of exclusion, the school 
should set work for the student, and make 
arrangements for this work to be marked.  
 
From the sixth consecutive school day of exclusion 
(regardless of whether there has been one exclusion 
or two back-to-back exclusions for different 
incidents), suitable alternative full-time education 
must be provided.  This requirement has recently 



BRIEFING NOTE 

This briefing note is not intended to be an exhaustive statement of the law and should not be relied on as legal advice to be 
applied to any particular set of circumstances.  Instead, it is intended to act as a brief introductory view of some of the legal 
considerations relevant to the subject in question.  

Page 7 of 11 
February 2017 
Version 3 

 

been amended and, consequently, may not be 
reflected in template letters. 
 
Where the exclusion(s) are fixed term, the alternative 
education must be provided by the Governing Body.  
Where the exclusion is permanent, it must be 
provided by the local authority. 
 
When must a Governors’ Statutory Review 
Meeting be arranged? 
 
A Governors’ Statutory Review Meeting must be 
arranged in the following situations: 
 

 A fixed term exclusion which brings the total 
number of school days the student has been 
excluded in the current term to over five school 
days but under fifteen school days and about 
which the parents/student have made 
representations; 
 

 A fixed term exclusion which brings the total 
number of school days the student has been 
excluded in the current term to over fifteen school 
days; 
 

 An exclusion (of any length) which will result in the 
student missing a national curriculum test or 
public examination; 
 

 A permanent exclusion. 
 
Where there is no right to a Statutory Review Meeting 
as set out above, the Governing Body are still 
required to consider any representations made and, 
where appropriate, ask for a note of their view to be 
placed on the student’s school/educational record.  
This applies to exclusions for under five days, where 
the total number of school days excluded has not 
exceeded five school days in the current term. 
 
Identifying representations by parents 
 
It is important to note that “representations” are 
anything received which is about or challenges the 
exclusion, whether this is by email or letter, and 
regardless of whether they were received by the 
method requested in the exclusion notification letter.   
 
If a parent contacts the school to discuss the 
exclusion and it is clear from what they say that they 
are challenging or unhappy with the exclusion or 
certain aspects of it, the school should invite them to 
put their comments in writing and inform them that 
their comments will be treated as representations 
under the statutory framework and considered by the 
Governing Body.   This remains the case even where 
the parent says they are complaining rather than 
making representations, or if they say that they do 
not want their comments to be treated as 

representations.  Schools should not enter into 
dialogue (other than clarification of points) with 
parents about exclusions outside of the statutory 
framework. 
 
Schools should be alert to requests for disclosure of 
information or documentation within representations 
made by parents/students about an exclusion, as 
they will usually amount to a valid request for 
information under the Freedom of Information Act 
2000 and/or subject access request under the DPA 
1998 (“DPA 1998”) which must be dealt with in 
accordance with the provisions of those Acts. 
 
Who will carry out the statutory review? 
 
Maintained Schools 
 
In a maintained school, it is the Governing Body who 
has a statutory duty to review the Headteacher’s 
decision to exclude.   
 
The Governing Body may delegate its duty to a 
committee of no less than three Governors. 
 
Single Academies 
 
In a single academy, it is the “proprietor” who has a 
duty to review the Headteacher’s decision to exclude.  
The “proprietor” is the Governing Body (referred to as 
the “Trust Board” in more recent model articles of 
association).   
 
The Governing Body/Trust Board may delegate its 
statutory duty to a committee formed of no less than 
three Governors/Trustees.   
 
A Member can only sit on the committee if they are 
also a Director/Trustee, otherwise they can only be 
present as an observer or in an advisory role, with 
this being made clear to all parties present. 
 
Multi Academy Trusts 
 
In a multi academy trust (“MAT”), again it is the 
“proprietor” who has a duty to review the 
Headteacher’s decision to exclude.  The “proprietor” 
is the Board of Directors (referred to as the “Trust 
Board” in more recent model articles of association). 
 
The MAT’s Board of Directors/Trust Board may 
delegate its statutory duty to the Local Governing 
Body of the academy, which in turn may delegate its 
statutory duty to a committee formed of no less than 
three Local Governors.  The committee may be 
constituted differently (for example, a committee of 
three Directors/Trustees formed at MAT Board level), 
if desired.  
 
A Member can only sit on the committee if they are 
also a Director/Trustee or Local Governor, otherwise 
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they can only be present as an observer or in an 
advisory role, with this being made clear to all parties 
present. 
 
The Governors’ Statutory Review Committee (“the 
Committee”) 
 
Schools and academies must ensure that the 
Committee members are ring-fenced during the initial 
stages of the exclusion, and have no prior knowledge 
of the exclusion and the events that led to it, or the 
student or the parents, which could affect their 
impartiality.  If the Headteacher wants to seek advice 
from a Governor (for example, the Chair of 
Governors) before imposing an exclusion, that 
Governor should not be appointed to the Committee, 
and should refrain from discussing the matter with 
other Governors. 
 
It is up to schools and academies to decide how to 
describe the Committee.  Commonly used names are 
“Student Discipline Committee” or “Governors’ 
Statutory Review Committee”.  The remainder of this 
briefing note will refer to “the Committee”. 
 
When must the Statutory Review Meeting be 
held? 
 
The Statutory Review Meeting must be held within 
fifty school days of the date that the Governing Body 
was notified where it is triggered by the parents 
making representations, and fifteen school days in all 
other cases.  Where there has been an interim fixed 
term excluding pending investigation or 
consideration, this time begins to run from the date 
that the interim exclusion was notified. 
 
Where the student will miss a test or examination, the 
meeting should take place before the date of the test 
or examination where reasonably practicable.  Where 
not reasonably practicable, the Chair of Governors is 
permitted to consider the exclusion alone.  
Accordingly, in these cases, the Headteacher should 
not seek advice from the Chair of Governors prior to 
imposing the exclusion. 
 
What paperwork must be distributed before a 
Statutory Review Meeting? 
 
The Clerk to the Committee should provide an 
identical set of documents to all Committee 
members, the parents/student and the Headteacher 
at least five school days before the Statutory Review 
Meeting, wherever possible. 
 
The papers should include all documentation relating 
to the exclusion, for example witness statements, the 
record of enquiries made by the investigator, a record 
of the factual findings and decision made by the 
Headteacher with the reasons for these, any 
consideration of the duty to make “reasonable 

adjustments” (where relevant) and a copy of all 
emails/letters sent to and received from the 
parents/student.  The pack should also contain a 
copy of any relevant school policies or other standard 
school documents. 
 
If the documents contain the personal data of 
persons other than the student or parents, the Clerk 
must consider whether it is lawful to disclose that 
third party’s personable data under the DPA 1998, 
which involves consideration of whether disclosure 
would be reasonable without their consent.   
 
In most cases, it will be reasonable to disclose 
names and other personal data of members of staff 
(with the exception of highly personal data, such as 
home contact details) without seeking their consent, 
as the data was created during the course of their 
employment within an educational establishment, and 
they should therefore know that it was likely to be 
discloseable when they created it.   
 
It the vast majority of cases, it will be reasonable to 
disclose all witness statements upon which the 
decision to exclude was made, regardless of who 
made them.  The names of other students should, in 
most cases, be redacted and replaced with a 
reference (for example, “Joe Brown” would become 
“Student A” throughout, and “Jane Jones” would 
become “Student B” throughout).   
 
Where there is doubt over whether the personal data 
of other parties can or should be disclosed, the Clerk 
should seek legal advice. 
 
Who will attend the Statutory Review Meeting? 
 
The parents and student have a right to attend the 
Statutory Review Meeting, to be accompanied by a 
friend, and to be legally represented at their own 
expense. 
 
In the case of a maintained school, a representative 
of the local authority (and the home local authority, 
where applicable) has the right to attend and make 
representations to the Committee. 
 
In the case of an academy, a representative of the 
local authority (and home local authority, where 
applicable) may only attend where the parents have 
requested their attendance (the parents should be 
asked to confirm this in the exclusion notification 
letter).  Where they are requested to attend, this will 
be as an observer only, and they will only be able to 
make representations if this is expressly permitted by 
the Committee, who should exercise caution in this 
respect and restrict this to specific topics. 
 
The Headteacher will also attend and make 
representations to the Committee about the 
exclusion, together with appropriate witnesses for the 
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student or the school. 
 
What must be considered by the Committee at 
the Statutory Review Meeting? 
 
The Committee must decide whether to uphold the 
exclusion or direct that the student be reinstated, 
either immediately or on a specified date.  The 
factors that the Committee must consider before 
making its decision are set out in detail in the 
Guidance, with key points contained in the checklist 
on page two of this briefing note.   
 
It is very important that the Committee members 
keep at the forefront of their minds that the Governing 
Body’s role is to act as a “critical friend” to the 
Headteacher and the school in all matters (including 
when carrying out a statutory review of decisions to 
exclude).  The Committee must be prepared to direct 
reinstatement of the student where they find that the 
exclusion was not fair, reasonable and proportionate, 
or was unlawful for any reason.  
 
If there has been procedural impropriety or an 
omission (for example, where the duty to make a 
reasonable adjustment for a disabled student was not 
considered) and the Committee fails to notice this, it 
will reflect badly on the whole Governing Body and 
their ability to oversee the school.  
 
What happens after the Statutory Review 
Meeting? 
 
Where the Committee directs reinstatement of the 
student to the school, either immediately or on a 
specified date in the future, the school must comply 
with this and the student’s school/educational record 
must be noted accordingly. 
 
Where the Committee upholds the exclusion, there is 
no statutory right of appeal for exclusions which are 
not permanent (although the parents could apply for 
judicial review of the Committee’s decision in court).   
 
In the case of permanent exclusions, the parents can 
ask for the Committee’s decision to be considered by 
an Independent Review Panel Hearing.   
 
In all cases, a further letter must be sent to the 
parents/student notifying them of the outcome of the 
Statutory Review Meeting, which must contain the 
statutory information set out in the Regulations and 
Guidance (which, although similar, is not the same as 
the statutory information which must be included 
within exclusion notification letters).  This letter 
should be sent by the Clerk to the Committee and, 
again, it is important for the Clerk not to assume that 
any template letter relied on is fully compliant.   
 
We will not set out all of the statutory information in 
this briefing note, but would make the following 

points: 
 

 Where the exclusion is upheld, the letter should 
set out the reasons for the Committee’s decision 
in sufficient detail for the parents/student to 
understand why the student has not been 
reinstated; 
 

 In the case of a permanent exclusion, the 
parents/student must be given full details of the 
right to ask for an Independent Review Panel 
Hearing, including the manner and date by which 
the application must be made, and that it must be 
accompanied by grounds, as set out in the 
Guidance; 
 

 In the case of a permanent exclusion, the 
parents/student must be informed that, regardless 
of whether the student has special educational 
needs, they have the right to ask for a SEN expert 
to attend the hearing at no cost to themselves, 
what the SEN expert’s role will be, and that they 
must confirm this at the time that they make the 
request for the hearing; 
 

 It is this letter (rather than the original notification 
letter) in which the parents/student must be told 
that, if they believe the exclusion has occurred as 
a result of discrimination, they may make a claim 
under the Equality Act 2010 in the First-Tier 
Tribunal (Special Educational Needs & Disability) 
in the case of disability discrimination, and in the 
County Court in relation to all other forms of 
discrimination, and that any such claim must be 
lodged within six months from the date of the 
exclusion. 

 
What is the deadline for requesting an 
Independent Review Panel Hearing? 
 
The letter notifying the parents/student of the 
Committee’s decision must be either delivered by 
hand to the parents/student or their last home 
address, or sent by first class post when it will be 
deemed to have been received two working days 
later. 
 
The parents/student must request an Independent 
Review Panel Hearing within fifteen school days of 
the date that they received (or are deemed to have 
received) the letter notifying them of the outcome of 
the Committee’s decision, as set out in the paragraph 
above.   
 
The request must be accompanied by grounds and 
confirmation as to whether the parents/student want 
a SEN expert to attend the Independent Review 
Panel Hearing.  If these do not accompany the 
request, the request should be acknowledged but the 
parents/student informed that it will not be regarded 
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as a valid request unless or until the grounds and 
clarification regarding the SEN expert are received 
within the fifteen school day limit. 
 
If a valid request is not received within fifteen school 
days, an independent Review Panel Hearing need 
not be arranged.  However, where the 
parents/student lodge a claim for discrimination under 
the Equality Act 2010, the fifteen school day time limit 
will not commence until the date of determination of 
that claim.  
 
The parents/student are entitled to request an 
Independent Review Panel Hearing even if they did 
not attend the Statutory Review Meeting, or make 
representations about the exclusion.  
 
Who is responsible for arranging an Independent 
Review Panel Hearing? 
 
In the case of a maintained school, the local authority 
is responsible for making the arrangements for an 
Independent Review Panel Hearing. 
 
In the case of an academy, the trust is responsible for 
making the arrangements for an Independent Review 
Panel Hearing.  Many trusts sub-contract this out to 
their local authority or an independent body. 
 
The Regulations and Guidance set out in detail the 
statutory requirements for the constitution of an 
Independent Review Panel (“the IRP”), the role of the 
Clerk to the IRP, the procedure which must be 
followed at the hearing and the statutory 
responsibilities of the IRP.  In particular, the 
Guidance sets out the requirements for the members 
appointed to the IRP and the Clerk to have received 
specific training within the preceding two year period.   
 
As this part of the exclusion process is independent 
of the school, it is not covered in detail in this briefing 
note, except for the key points set out below.   
 
When must the Independent Review Panel 
Hearing take place? 
 
The Independent Review Panel Hearing must 
commence within fifteen school days of the date that 
a valid request was received from the 
parents/student.   
 
The IRP has the power to adjourn the hearing to a 
subsequent date once the hearing has commenced 
within the statutory time limit.  Before adjourning, the 
IRP must consider the effect on all parties involved, 
as well as any victim.  This would be the appropriate 
procedure to follow where it has not been possible to 
arrange the full hearing within the fifteen school day 
timeframe on a date upon which all parties are 
available. 
 

What are the possible outcomes of an 
Independent Review Panel Hearing? 
 
There are three possible outcomes following an 
Independent Review Panel Hearing, as follows: 
 

 To uphold the permanent exclusion; or 
 

 To recommend that the Committee reconsiders its 
decision; or 
 

 To quash the Committee’s decision and direct it to 
reconsider its decision. 

 
Schools should note that it is the Committee’s 
decision not to reinstate the student following their 
statutory review which must be reviewed by the 
Independent Review Panel, rather than the 
Headteacher’s decision to exclude itself (although 
consideration of this will inevitably form part of this 
process).  The IRP may only quash the Committee’s 
decision where they consider it to be flawed by 
reason of illegality, irrationality or procedural 
impropriety. 
 
Where the Committee’s decision is quashed, the IRP 
should make an order that the school pays £4,000.00 
to the local authority, in addition to the funding which 
ordinarily follows permanently excluded students, if 
the Committee does not offer to reinstate the student 
within ten school days of receiving notification of the 
IRP’s decision. 
 
What happens where the Independent Review 
Panel recommends or directs that the Statutory 
Review Committee reconsiders its decision? 
 
The Committee must reconvene within ten school 
days of the date that notification of the IRP’s decision 
is received to reconsider its decision not to direct 
reinstatement of the student. 
 
There is no specific guidance in relation to how the 
reconsideration should be approached, but clearly 
the Committee will be expected to carefully consider 
the reasons why the IRP made such a 
recommendation/direction.  It would usually only be in 
exceptional circumstances that the Committee would 
not subsequently offer to reinstate the student, 
particularly where its original decision was quashed. 
 
The Committee’s decision following reconsideration 
must be notified to the parents/student, the 
Headteacher, the local authority and, where 
applicable, the home local authority. 
 
Where the Committee does not offer to reinstate the 
student within ten school days, the school must pay 
£4,000.00 to the local authority (either by way of an 
adjustment to their delegated budget or a payment to 
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the local authority) within twenty-eight calendar days 
of receiving notification of the IRP’s decision. 
 
Where the IRP quashed the Committee’s decision 
but the Committee did not offer to reinstate the 
student, the IRP’s decision must be noted in the 
student’s educational record and the exclusion will 
not count towards the rule that admission of twice-
excluded children may be refused admission by an 
admission authority, or that a maintained or voluntary 
controlled school may appeal the local authority’s 
decision to admit. 
 
When can a permanently excluded student’s 
name be deleted from the admission register? 
 
The student’s name may be deleted from the 
admission register only in the following 
circumstances: 

 

 The parents have indicated in writing that they will 
not be requesting an Independent Review Panel 
Hearing; or 
 

 Fifteen school days have passed from the date 
that the parents/student received (or were 
deemed to have received) notification of the 
outcome of the Committee’s decision following its 
statutory review, and they have not requested an 
Independent Review Panel Hearing; or 
 

 Following a request for an Independent Review 
Panel Hearing, the parents/student have indicated 
in writing that they have abandoned it; or 
 

 The school has received notification that the IRP 
upheld the exclusion. 

 
If the student’s name is removed, and a 
discrimination claim is subsequently lodged, the 
County Court or the First-Tier Tribunal may make an 
order for the student to be reinstated. 
 
The School Support Service’s pack of template 
exclusion letters 
 
We have formulated a pack of template exclusion 
letters for use by schools and academies which 
comply with the Regulations and Guidance, and aim 
to reduce the likelihood of successful challenges by 
parents.  To assist schools with determining which 
letter must be used, tables are included at the 
beginning. 
 
The pack is available for a fixed fee to non-School 
Support Service members, a discounted fixed fee to 
Silver School Support Service members, and free of 
charge to Gold School Support Service members. 
 
 

For further information, please speak to a member of 
our School Support Service team on 0345-070-7437 

or send an email to schoolsupport@wslaw.co.uk.  
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